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“Back	  to	  the	  Bad	  Ol’	  Days”	  

•  “Termina2on”	  and	  Reloca2on	  
•  Federal	  Indian	  Policy	  in	  the	  1940s	  and	  1950s	  
•  Circular	  Number	  3537	  –	  November	  15,	  1943	  

–  John	  Collier,	  commissioner	  1933	  -‐	  1945	  
– Called	  for	  basic	  programs	  on	  all	  reserva2ons	  
– And	  crea2on	  of	  a	  10	  year	  development	  program	  
for	  each	  reserva2on	  

– Collier	  replaced	  by	  Brophy,	  to	  con2nue	  “economic	  
and	  social	  rehabilita0on	  of	  the	  Indian	  …”	  

Zimmerman	  Report	  …	  

•  February	  8,	  1947	  
•  Assistant	  Commissioner	  Wm.	  Zimmerman	  
before	  the	  Senate	  CommiZee	  on	  the	  Post	  
Office	  and	  Civil	  Service	  to	  present	  tes2mony	  
on	  Indian	  Bureau	  withdrawal.	  
– “to	  wean	  the	  Indian	  away	  from	  his	  special	  	  

status	  …”	  

•  Senator	  (Olin)	  Johnson:	  	  What	  condi0ons	  did	  
you	  use	  as	  a	  measure,	  so	  the	  commi8ee	  may	  
have	  the	  benefit	  of	  that?	  

•  Mr.	  Zimmerman:	  	  The	  first	  one	  was	  the	  degree	  
of	  accultura0on;	  the	  second,	  economic	  
recourses	  and	  condi0on	  of	  the	  tribe;	  third,	  the	  
willingness	  of	  the	  tribe	  to	  be	  relieved	  of	  
federal	  control	  and	  the	  fourth,	  the	  willingness	  
of	  the	  State	  to	  take	  over.	  
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Tests	  applied	  to	  each	  case	  …	  

Three	  Groups	  
	  Group	  1:	   	  Those	  tribes	  that	  could	  be	  released	  
	   	   	  now	  (1947)	  from	  federal	  	   	  
	   	   	  supervision;	  

	  
	  Group	  2:	  	   	  Those	  that	  could	  be	  released	  in	  10	  
	   	   	  years;	  	  

	  
	  Group	  3:	  	   	  Those	  that	  could	  be	  released	  in	  an	  
	   	   	  indefinite	  2me.	  

Group	  One	  –	  “Release	  now	  …”	  

Flathead	   Hoopa	   Klamath	  

Menominee	   Mission	   New	  York	  

Osage	   Potawtomi	   Sacramento	  

Turtle	  Mountain	  
(Condi2onally)	  

Group	  Two	  –	  “Release	  in	  10	  years”	  

Blackfeet	   Cherokee	   Cheyenne	  River	  

Colville	  (subject	  to	  
restora2on	  of	  ceded	  land)	  

Consolidated	  Chippewa	   Crow	  (special	  legisla2on)	  

Fort	  Belknap	   Fort	  Peck	  (irriga2on	  and	  
power)	  

Fort	  ToZen	  (no	  resources)	  

Grand	  Ronde	  (no	  
resources)	  

Great	  Lakes	  (no	  resources)	   Northern	  Idaho	  

Quapaw	  (in	  part,	  
WyandoZe,	  Seneca)	  

Taholah,	  Tulalip	  
(consolida2on	  in	  part)	  

Tomah	  

Uma2lla	   Warm	  Springs	   Wind	  River	  (Shoshone	  
only)	  

Winnebago	  (Omaha	  s2ll	  
predominately	  full-‐blood)	  
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Group	  Three	  –	  “indefinite	  2me”	  
Cheyenne	  and	  
Arapaho	  

Chocataw	   Colorado	  River	   Consolidated	  Ute	  

Crow	  Creek	   Five	  Tribes	   Fort	  Apache	   Fort	  Berthold	  	  

Fort	  Hall	   Hopi	   Jicarilla	   Kiowa	  

Mescalero	   Navajo	   Pawnee	   Pima	  	  

Pine	  Ridge	   Quapaw	   Red	  Lake	   Rocky	  Boy’s	  

Rosebud	   San	  Carlos	   Sells	   Seminole	  

Shawnee	   Sisseton	   Standing	  Rock	   Taholah,	  Tulalip	  

Tongue	  River	   Truzton	  Canon	   Tinah	  and	  Ouray	   United	  Pueblos	  

Western	  Shoshone	   Wind	  River	  
(Arapaho	  only)	  

Yakima	  

House	  Concurrent	  Resolu2on	  108	  

Whereas	  it	  is	  the	  policy	  of	  Congress,	  as	  rapidly	  
as	  possible,	  to	  make	  the	  Indians	  within	  the	  
territorial	  limits	  of	  the	  United	  States	  subject	  to	  
the	  same	  laws	  and	  en2tled	  to	  the	  same	  
privileges	  and	  responsibili2es	  as	  are	  applicable	  
to	  other	  ci2zens	  of	  the	  United	  States,	  to	  end	  
their	  status	  as	  wards	  of	  the	  United	  States,	  and	  
to	  grant	  them	  all	  of	  the	  rights	  and	  preroga2ves	  
pertaining	  to	  American	  ci2zenship;	  and	  

Whereas	  the	  Indians	  within	  the	  territorial	  limits	  
of	  the	  United	  States	  should	  assume	  their	  full	  
responsibili2es	  as	  American	  ci2zens:	  	  
Now,	  therefore,	  be	  it	  

Resolved	  by	  the	  House	  of	  Representa2ves	  (the	  
Senate	  concurring),	  
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That	  it	  is	  declared	  to	  be	  the	  sense	  of	  Congress	  
that,	  at	  the	  earliest	  possible	  2me,	  all	  of	  the	  
Indian	  tribes	  and	  the	  individual	  members	  
thereof	  located	  within	  the	  States	  of	  California,	  
Florida,	  New	  York,	  and	  Texas,	  and	  all	  of	  the	  
following	  named	  Indian	  tribes	  and	  individual	  
members	  thereof,	  should	  be	  freed	  from	  Federal	  
supervision	  and	  control	  and	  from	  all	  disabili2es	  
and	  limita2ons	  specially	  applicable	  to	  Indians:	  

The	  Flathead	  Tribe	  of	  Montana,	  the	  Klamath	  
Tribe	  of	  Oregon,	  the	  Menominee	  Tribe	  of	  
Wisconsin,	  the	  Potowatamie	  Tribe	  of	  Kansas	  and	  
Nebraska,	  and	  those	  members	  of	  the	  Chippewa	  
Tribe	  who	  are	  on	  the	  Turtle	  Mountain	  
Reserva2on,	  North	  Dakota.	  	  

It	  is	  further	  declared	  to	  be	  the	  sense	  of	  Congress	  
that,	  upon	  the	  release	  of	  such	  tribes	  and	  
individual	  members	  thereof	  from	  such	  
disabili2es	  and	  limita2ons,	  all	  offices	  of	  the	  
Bureau	  of	  Indian	  Affairs	  in	  the	  States	  of	  
California,	  Florida,	  New	  York,	  and	  Texas	  and	  all	  
other	  offices	  of	  the	  Bureau	  of	  Indian	  Affairs	  
whose	  primary	  purpose	  was	  to	  serve	  any	  Indian	  
tribe	  or	  individual	  Indian	  freed	  from	  Federal	  
supervision	  should	  be	  abolished.	  	  
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It	  is	  further	  declared	  to	  be	  the	  sense	  of	  Congress	  
that	  the	  Secretary	  of	  the	  Interior	  should	  
examine	  all	  exis2ng	  legisla2on	  dealing	  with	  such	  
Indians,	  and	  trea2es	  between	  the	  Government	  
of	  the	  United	  States	  and	  each	  such	  tribe,	  and	  
report	  to	  Congress	  at	  the	  earliest	  prac2cable	  
date,	  but	  not	  later	  than	  January	  1,	  1954,	  his	  
recommenda2ons	  for	  such	  legisla2on	  as,	  in	  his	  
judgment,	  may	  be	  necessary	  to	  accomplish	  the	  
purposes	  of	  this	  resolu2on.	  

Passed	  August	  1,	  1953.	  	  
	  

Tribes	  freed	  …	  

From	  1953-‐1964,	  109	  tribes	  were	  terminated	  
and	  federal	  responsibility	  and	  jurisdic2on	  was	  
turned	  over	  to	  state	  governments.	  	  
Approximately	  2,500,000	  acres	  of	  trust	  land	  was	  
removed	  from	  protected	  status	  and	  12,000	  
Na2ve	  Americans	  lost	  tribal	  affilia2on.	  	  
The	  lands	  were	  sold	  to	  non-‐Indians	  and	  the	  
tribes	  lost	  official	  recogni2on	  by	  the	  U.S.	  
government.	  	  

Public	  Law	  280	  

Passed	  in	  1953,	  Public	  Law	  280	  (PL	  280)	  gave	  
jurisdic2on	  over	  criminal	  offenses	  involving	  
Indians	  in	  Indian	  Country	  to	  certain	  States	  and	  
allowed	  other	  States	  to	  assume	  jurisdic2on.	  	  
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Enumerated	  in	  Public	  Law	  280	  were	  six	  states	  
which	  were	  obligated	  to	  assume	  jurisdic2on	  
from	  the	  outset	  of	  the	  law:	  Alaska,	  California,	  
Minnesota,	  Nebraska,	  Oregon,	  and	  Wisconsin.	  
States	  that	  have	  assumed	  at	  least	  some	  
jurisdic2on	  since	  the	  enactment	  of	  Public	  Law	  
280	  include:	  Nevada,	  South	  Dakota,	  
Washington,	  Florida,	  Idaho,	  Montana,	  North	  
Dakota,	  Arizona,	  Iowa,	  and	  Utah.	  

Burning	  Down	  Tipis	  

It	  is	  important	  to	  note	  that	  in	  our	  Indian	  
language,	  the	  only	  transla0on	  for	  termina0on	  is	  
to	  “wipe	  out”	  or	  “kill	  off.”	  	  You	  have	  caused	  us	  
to	  jump	  every	  0me	  we	  hear	  this	  word	  …	  

Earl Old Person 
Chief  

Former Tribal Chairperson 
Blackfeet Tribe 

Montana 

How	  can	  we	  plan	  our	  
future	  when	  the	  Indian	  
Bureau	  threatens	  to	  wipe	  
us	  out	  as	  a	  race?	  	  It	  is	  like	  
trying	  to	  cook	  a	  meal	  in	  
your	  2pi	  when	  someone	  is	  
standing	  outside	  trying	  to	  
burn	  the	  2pi	  down.	  
	  
Earl	  Old	  Person	  
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In	  1970,	  President	  Richard	  Nixon	  asked	  Congress	  
to	  pass	  a	  resolu2on	  repudia2ng	  termina2on.	  He	  
told	  Congress:	  

	  “Because	  termina2on	  is	  morally	  and	  legally	  unacceptable,	  because	  it	  
	  produces	  bad	  prac2cal	  results,	  and	  because	  the	  mere	  threat	  of	  
	  termina2on	  tends	  to	  discourage	  greater	  self-‐sufficiency	  among	  
	  Indian	  groups,	  I	  am	  asking	  the	  Congress	  to	  pass	  a	  new	  Concurrent	  
	  Resolu2on	  which	  would	  expressly	  renounce,	  repudiate	  and	  repeal	  
	  the	  termina2on	  policy	  as	  expressed	  in	  House	  Concurrent	  Resolu2on	  
	  108	  of	  the	  83rd	  Congress.”	  

Since the end of termination, 78 of the 113 terminated tribes 
have been recognized again by the United States 
government and 35 now have casinos; 24 of these tribes 
are now considered extinct; 10 have state recognition but 
not federal recognition; and 31 are landless. 

Indian	  Reloca2on	  Act	  of	  1956	  
	  The	  Indian	  Reloca2on	  Act	  of	  1956	  (also	  known	  

as	  Public	  Law	  959	  or	  the	  Adult	  Voca2onal	  
Training	  Program)	  was	  a	  United	  States	  law	  
intended	  to	  encourage	  Na2ve	  Americans	  in	  the	  
United	  States	  to	  leave	  Indian	  reserva2ons,	  
acquire	  voca2onal	  skills,	  and	  assimilate	  into	  the	  
general	  popula2on.	  Part	  of	  the	  Indian	  
termina2on	  policy	  of	  that	  era,	  it	  played	  a	  
significant	  role	  in	  increasing	  the	  popula2on	  of	  
urban	  Indians	  in	  succeeding	  decades.	  
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Genng	  from	  here	  to	  there	  …	  
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President Johnson established the National Council on 
Indian Opportunity to get Native Americans more 
involved in setting policy regarding Indian affairs. 

Real change, however, came from the efforts of Native 
American political activists. 

During the period of Red Power activism, Native 
Americans made important legislative gains. 
 
Congress passed laws that enhanced education, health 
care, voting rights, and religious freedom for Native 
Americans. 
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The motion picture community has been as responsible as any,  Brando wrote, 
for degrading the Indian and making a mockery of his character, describing his as 

savage, hostile and evil.  
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Alcatraz: Taking Back "The Rock" 
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Congress passed a number of laws in the 1970s to 
enhance education, health care, voting rights, and 
religious freedom for Native Americans. 

The Red Power movement instilled greater pride in Native 
Americans and generated wider appreciation of Native 
American culture. 

Despite these accomplishments, Native Americans 
continued to face many problems. 
 
Unemployment remained high and the high school 
dropout rate among Native Americans was the highest in 
the nation. 

Indian Education:   
A National Tragedy, 

A National 
Challenge   
 
 
 
 
 
 
 
1969 Report of the Committee on Labor 
and Public Welfare, United States 
Senate made by its Special 
Subcommittee on Indian Education 
pursuant to S. Res. 80 
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Civil	  Rights	  under	  State	  and	  Federal	  
Law	  

	  Indian	  people	  have	  frequently	  been	  subjected	  
to	  denial	  of	  their	  civil	  rights	  by	  federal	  and	  
state	  government	  officials.	  	  These	  cases	  ooen	  
involve	  off-‐reserva2on	  ac2vi2es	  where	  the	  
Indians	  have	  tried	  to	  exercise	  cultural,	  
religious,	  and	  treaty	  rights	  that	  collide	  with	  
state	  and	  federal	  laws	  which	  make	  no	  
allowance	  for	  such	  prac2ces.	  

	   	   	  The	  American	  Indian	  
	   	  	  	  Religious	  Freedom	  Act	  

	  (commonly	  abbreviated	  to	  AIRFA)	  is	  a	  
federal	  law	  and	  a	  joint	  resolu2on	  of	  
Congress	  passed	  in	  1978.	  It	  was	  
created	  to	  protect	  and	  preserve	  the	  
tradi2onal	  religious	  rights	  and	  cultural	  
prac2ces	  of	  American	  Indians,	  
Eskimos,	  Aleuts,	  and	  Na2ve	  Hawaiians.	  	  	  

	  These	  rights	  include,	  but	  are	  not	  limited	  to,	  
access	  of	  sacred	  sites,	  freedom	  to	  worship	  
through	  ceremonial	  and	  tradi2onal	  rights	  
and	  use	  and	  possession	  of	  objects	  
considered	  sacred.	  The	  Act	  required	  
policies	  of	  all	  governmental	  agencies	  to	  
eliminate	  interference	  with	  the	  free	  
exercise	  of	  Na2ve	  religion,	  based	  on	  the	  
First	  Amendment,	  and	  to	  accommodate	  
access	  to	  and	  use	  of	  religious	  sites	  to	  the	  
extent	  that	  the	  use	  is	  prac2cable	  and	  is	  not	  
inconsistent	  with	  an	  agency's	  essen2al	  
func2ons.	  
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Civil	  Rights	  on	  the	  Reserva2on	  
•  Tribal	  Sovereignty:	  	  In	  1896,	  the	  United	  States	  
Supreme	  Court	  held	  in	  Talton	  v.	  Mayes	  that	  the	  
Bill	  of	  Rights	  does	  not	  apply	  to	  tribal	  
governments	  since	  it	  only	  restrains	  the	  ac2ons	  of	  
federal	  and	  state	  governments.	  	  	  

•  During	  the	  1960s,	  tribal	  members	  began	  to	  
express	  concerns	  over	  the	  conduct	  of	  tribal	  
governments.	  	  	  

•  The	  United	  States	  Senate	  began	  hearings	  on	  such	  
allega2ons	  and	  were	  shocked	  to	  learn	  the	  limits	  
to	  the	  Bill	  of	  Rights.	  

Indian	  Civil	  Rights	  Act	  

•  In	  1886,	  in	  United	  States	  v.	  Kagama,	  it	  was	  
established	  that	  Congress	  has	  authority	  to	  
govern	  the	  internal	  affairs	  of	  Indian	  tribes	  and	  
impose	  laws	  directly	  upon	  Indians	  (Major	  
Crimes	  Act).	  

•  So,	  in	  1968,	  Congress	  enacted	  the	  Indian	  Civil	  
Rights	  Act,	  protec2ng	  the	  rights	  of	  all	  persons	  
against	  acts	  of	  tribal	  governments.	  
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5.  take	  any	  private	  property	  for	  a	  public	  use	  without	  just	  
compensa2on;	  

6.  deny	  to	  any	  person	  in	  a	  criminal	  proceeding	  the	  right	  to	  a	  
speedy	  and	  public	  trial,	  to	  be	  informed	  of	  the	  nature	  and	  
cause	  of	  the	  accusa2on,	  to	  be	  confronted	  with	  the	  
witnesses	  against	  him,	  to	  have	  compulsory	  process	  for	  
obtaining	  witnesses	  in	  his	  favor,	  and	  at	  his	  own	  expense	  to	  
have	  the	  assistance	  of	  counsel	  for	  his	  defense;	  	  

7. 	  require	  excessive	  bail,	  impose	  excessive	  fines,	  inflict	  cruel	  
and	  unusual	  punishments,	  and	  in	  no	  event	  impose	  for	  
convic2on	  of	  any	  one	  offense	  any	  penalty	  or	  punishment	  
greater	  than	  imprisonment	  for	  a	  term	  of	  one	  year	  and	  [1]	  a	  
fine	  of	  $5,000,	  or	  both;	  	  

8. 	  deny	  to	  any	  person	  within	  its	  jurisdic2on	  the	  equal	  
protec2on	  of	  its	  laws	  or	  deprive	  any	  person	  of	  liberty	  or	  
property	  without	  due	  process	  of	  law;	  	  

9. 	  pass	  any	  bill	  of	  aZainder	  or	  ex	  post	  facto	  law	  [w/out	  benefit	  
of	  trial];	  	  

10. 	  or	  deny	  to	  any	  person	  accused	  of	  an	  offense	  punishable	  by	  
imprisonment	  the	  right,	  upon	  request,	  to	  a	  trial	  by	  jury	  of	  
not	  less	  than	  six	  persons.	  

§	  1303.	  Habeas	  corpus	  
	  

•  The	  Act	  contains	  no	  reference	  to	  enforcement;	  
only	  one	  remedy	  is	  specified:	  	  the	  writ	  of	  habeas	  
corpus	  “[(We	  command)	  that	  you	  have	  the	  
body”];	  no	  other	  enforcement	  mechanism	  was	  
men2oned.	  

	  
•  The	  privilege	  of	  the	  writ	  of	  habeas	  corpus	  shall	  be	  
available	  to	  any	  person,	  in	  a	  court	  of	  the	  United	  
States,	  to	  test	  the	  legality	  of	  his	  deten0on	  by	  
order	  of	  an	  Indian	  tribe.	  

Ques2on	  of	  Jurisdic2on	  

•  From	  1968	  to	  1978,	  lawsuits	  against	  tribes	  
under	  the	  1968	  Indian	  Civil	  Rights	  Act	  gave	  the	  
federal	  courts	  jurisdic2on	  and	  thus	  overrode	  
tribal	  sovereign	  immunity.	  

•  The	  ques2on	  of	  jurisdic2on	  of	  federal	  courts	  
over	  suits	  against	  tribes	  seemed	  seZled	  and	  
unchallengeable	  un2l	  1978.	  
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Santa	  Clara	  Pueblo	  v.	  Mar,nez	  
•  Santa	  Clara	  Pueblo	  v.	  Mar2nez,	  436	  U.S.	  49	  (1978),	  a	  
landmark	  case	  regarding	  the	  federal	  government's	  
jurisdic2on	  over	  Indian	  tribes,	  arose	  from	  tribal	  
disputes	  over	  membership.	  	  

•  A	  woman	  member	  of	  the	  Santa	  Clara	  Pueblo	  tribe	  
married	  a	  Navajo	  and	  had	  seven	  children.	  The	  Santa	  
Clara	  Pueblo	  denied	  membership	  to	  the	  woman's	  
children	  based	  on	  a	  tribal	  ordinance	  excluding	  the	  
children	  of	  female,	  but	  not	  male,	  members	  who	  
married	  outside	  the	  tribe.	  	  

•  The	  mother	  asked	  the	  federal	  district	  court	  to	  enjoin	  
enforcement	  of	  this	  gendered	  ordinance.	  	  

Decision	  
•  The	  district	  court	  decided	  in	  favor	  of	  the	  mother,	  

contending	  that	  the	  Indian	  Civil	  Rights	  Act	  granted	  it	  
implied	  jurisdic2on	  to	  do	  so.	  [Congress	  passed	  the	  act	  in	  
1968	  to	  apply	  certain	  provisions	  of	  the	  Bill	  of	  Rights	  in	  the	  
U.S.	  Cons2tu2on	  to	  tribal	  governments	  in	  criminal	  cases.]	  

•  	  Santa	  Clara	  Pueblo	  appealed	  the	  federal	  court's	  decision,	  
arguing	  that	  the	  1968	  law	  did	  not	  authorize	  civil	  ac2ons	  in	  
federal	  court	  for	  relief	  against	  a	  tribe	  or	  its	  officials.	  	  

•  The	  Supreme	  Court	  agreed,	  guaranteeing	  strong	  tribal	  
autonomy	  except	  when	  Congress	  provided	  for	  federal	  
judicial	  review.	  

Good	  news	  or	  bad?	  

•  In	  The	  Indian	  Civil	  Rights	  Act	  at	  Forty	  (Kris2n	  
Carpenter,	  et	  all,	  UCLA,	  2012),	  scholar	  Catharine	  A.	  
MacKinnon	  states	  that	  the	  case	  “won	  an	  advance	  in	  
Na2ve	  sovereignty	  on	  the	  backs	  of	  Na2ve	  women”	  p.	  
28).	  

•  Eva	  Petoskey	  (Grand	  Traverse	  Band	  of	  OZawa	  and	  
Chippewa	  Indians),	  opines	  “the	  only	  2me	  the	  
Supreme	  Court	  has	  upheld	  sovereignty	  was	  at	  the	  
expense	  of	  an	  Indian	  woman,	  and	  I	  say,	  I	  would	  pay	  
that	  cost”	  (p.	  49).	  
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Ci,zenship	  Defiance	  

	  Despite	  passage	  of	  the	  Ci2zenship	  Act	  of	  1924,	  South	  
Dakota	  con2nued	  to	  deny	  Indians	  the	  right	  to	  vote	  
and	  hold	  office	  un2l	  the	  1940s.	  Even	  aoer	  the	  repeal	  
of	  a	  state	  law	  denying	  the	  right	  to	  vote,	  the	  state—as	  
late	  as	  1975—prohibited	  Indians	  from	  vo2ng	  in	  
elec2ons	  in	  coun2es	  that	  were	  “unorganized”	  under	  
state	  law.	  	  The	  three	  unorganized	  coun2es	  were	  
Todd,	  Shannon,	  and	  Washabaugh,	  whose	  residents	  
were	  overwhelmingly	  Indian.	  The	  state	  also	  
prohibited	  residents	  of	  these	  coun2es	  from	  holding	  
county	  office	  un2l	  as	  recently	  as	  1980.	  

Five other states (Idaho, Maine, Mississippi, New Mexico, and 
Washington) prohibited “Indians not taxed” from voting, 
although the states imposed no similar disqualification of non-
taxpaying whites. Arizona denied Indians living on  
reservations the right to vote because they were “under 
guardianship” of the federal government and thus disqualified 
from voting by the state constitution. The practice continued 
until 1948, when the state supreme court ruled that the 
language in the state constitution referred to a judicially 
established guardianship and had no application to the status 
of Indians as a class under federal law. Utah denied Indians 
living on reservations the right to vote because they were non-
residents under state law. The state supreme court upheld the 
law, but the legislature repealed it in 1957, after the Supreme 
Court, at the request of the state attorney general, agreed to 
review the case. 

Montana also disfranchised Indians after the Citizenship Act 
by amending its constitution in 1932 to require that a person, 
in order to vote, not only be a “citizen” but also a taxpayer—
unless, that is, a person had the right to vote at the time the 
state constitution was first adopted. The state enacted a 
statute in 1937 requiring all deputy voter registrars to be 
“qualified, taxpaying” residents of their precincts. Since 
Indians living on reservations were exempt from some local 
taxes, the requirement excluded almost all Indians from 
serving as deputy registrars and denied them access to voter 
registration in their own precincts. This provision remained in 
effect until its repeal in 1975. Another statute enacted in 1937 
cancelled the registration of all electors and required re-
registration. Indian voter registration remained depressed after 
the purge until the 1980s. In Colorado, Indians residing on 
reservations were not allowed to vote until 1970. 
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Montana	  Indian	  Vo2ng	  Rights	  

• Windy	  Boy	  v.	  
County	  of	  Big	  
Horn,	  647	  F.	  Supp.	  
1002	  -‐	  Dist.	  Court,	  
D.	  Montana,	  
Billings	  Div.	  1986	  

Fourteenth	  Amendment	  to	  the	  
United	  States	  Cons,tu,on	  

	  	  Sec,on	  1.	  All	  persons	  born	  or	  naturalized	  in	  the	  
United	  States,	  and	  subject	  to	  the	  jurisdic2on	  thereof,	  
are	  ci2zens	  of	  the	  United	  States	  and	  of	  the	  State	  
wherein	  they	  reside.	  No	  State	  shall	  make	  or	  enforce	  
any	  law	  which	  shall	  abridge	  the	  privileges	  or	  
immuni2es	  of	  ci2zens	  of	  the	  United	  States;	  nor	  shall	  
any	  State	  deprive	  any	  person	  of	  life,	  liberty,	  or	  
property,	  without	  due	  process	  of	  law;	  nor	  deny	  to	  
any	  person	  within	  its	  jurisdic2on	  the	  equal	  
protec2on	  of	  the	  laws.	  	  
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Fi_eenth	  Amendment	  to	  the	  United	  
States	  Cons,tu,on	  

	  •  AMENDMENT	  XV	  Passed	  by	  Congress	  February	  26,	  
1869.	  Ra0fied	  February	  3,	  1870.	  

•  Sec,on	  1.	  
The	  right	  of	  ci2zens	  of	  the	  United	  States	  to	  vote	  shall	  
not	  be	  denied	  or	  abridged	  by	  the	  United	  States	  or	  by	  
any	  State	  on	  account	  of	  race,	  color,	  or	  previous	  
condi2on	  of	  servitude-‐	  

•  Sec,on	  2.	  
The	  Congress	  shall	  have	  the	  power	  to	  enforce	  this	  
ar2cle	  by	  appropriate	  legisla2on.	  

Big	  Horn	  County,	  Montana	  
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At-‐large	  Elec2ons	  are	  neither	  per	  se	  
uncons2tu2onal	  nor	  per	  se	  a	  viola2on	  of	  the	  

Vo2ng	  Rights	  Act	  
	  	  
	  Only	  when	  at-‐large	  elec2ons	  dilute	  minority	  
votes	  so	  that	  minori2es	  do	  not	  have	  an	  equal	  
opportunity	  to	  par2cipate	  in	  the	  poli2cal	  
process	  is	  the	  Vo2ng	  Rights	  Act	  violated.	  	  Only	  
when	  at-‐large	  vo2ng	  systems	  are	  purposefully	  
established	  or	  maintained	  to	  dilute	  minority	  
vo2ng	  strengths	  are	  at-‐large	  systems	  
uncons2tu2onal.	  

Official	  Discrimina2on	  

•  Indian	  voters	  were	  categorically	  dropped	  from	  
vo2ng	  lists.	  

•  Non-‐Indian	  registrants	  made	  it	  on	  to	  final	  
vo2ng	  lists;	  many	  Indian	  registrants	  did	  not.	  

•  One	  Indian	  candidate,	  aoer	  driving	  55	  miles	  to	  
the	  county	  courthouse,	  requested	  mul2ple	  
voter	  registra2on	  cards	  to	  register	  poten2al	  
voters	  on	  the	  Northern	  Cheyenne	  reserva2on.	  	  
He	  was	  given	  only	  eleven	  because	  supplies,	  he	  
was	  told,	  were	  limited.	  	  His	  non-‐Indian	  wife	  
went	  into	  the	  court	  house	  shortly	  thereaoer	  
and	  received	  a	  three-‐inch	  stack	  of	  cards.	  
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•  In	  another	  instance,	  the	  elec2on	  
administrator	  numbered	  voter	  registra2on	  
cards	  given	  to	  Indians	  and	  told	  them	  they	  
could	  not	  get	  more	  un2l	  the	  numbered	  cards	  
were	  returned.	  	  There	  was	  no	  evidence	  that	  a	  
similar	  system	  was	  used	  for	  whites.	  

•  The	  same	  elec2on	  administrator	  was,	  
according	  to	  tes2mony,	  hyper	  technical,	  
looking	  for	  errors	  on	  Indian	  registra2on	  cards.	  

Racially	  Polarized	  Vo2ng	  

•  Plain2ffs	  argue	  that	  voters	  vote	  along	  racial	  
lines	  in	  contests	  where	  candidates	  from	  
different	  races	  oppose	  each	  other.	  
– White	  candidates	  received	  8	  -‐26	  %	  of	  Indian	  votes	  
–  Indian	  candidates	  received	  4	  –	  14	  %	  of	  white	  
votes.	  

–  Indians	  were	  more	  likely	  to	  cross	  over	  and	  vote	  
for	  whites	  than	  white	  voters	  for	  Indians.	  

– “Pro-‐Indian”	  white	  candidates	  experienced	  
similar	  challenges	  as	  Indian	  candidates.	  

Elec2on	  Prac2ces	  

•  Ques2ons	  to	  be	  examined:	  
– Whether	  the	  state	  or	  county	  has	  unusually	  large	  
elec2on	  districts;	  

– *	  Whether	  single-‐shot	  vo2ng	  is	  prohibited;	  
– *	  Whether	  there	  are	  majority	  vote	  requirements;	  
– *	  Whether	  there	  are	  staggered	  terms;	  
– *	  Whether	  candidates	  must	  run	  for	  numbered	  
posts.	  
*	  	  Tests	  whether,	  despite	  racially	  polarized	  vo2ng,	  
minori2es	  can	  s2ll	  elect	  candidates	  of	  their	  choice.	  
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